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 1.  TIME:  8:30   CASE#: MSN19-0555 
CASE NAME: RE MELIA HUGHES 
HEARING ON MINOR'S COMPROMISE 
* TENTATIVE RULING: * 
 
Minor’s compromise is approved.  Petitioner to submit orders consistent with the application. 

 

  

 2.  TIME:  9:00   CASE#: MSC16-01331 
CASE NAME: ELKHOURY VS. SEARS ROEBUCK 
HEARING ON DEMURRER TO 1st Amended COMPLAINT 
FILED BY SEARS, ROEBUCK AND CO. 
* TENTATIVE RULING: * 
 
Before the Court is a demurrer (the “Demurrer”) filed by Defendant Chamberlain Group, Inc. 
(“Defendant” or “Chamberlain”). The Demurrer relates to the First Amended Complaint (“FAC”) 
filed by Plaintiff Souheil B. Elkhoury (“Plaintiff” or “Elkhoury”). The FAC pleads causes of action 
for (1) product liability and (2) breach of express and implied warranty. 

For the following reasons, the Demurrer is sustained-in-part, with leave to amend, and 
overruled-in-part. 

The Court also notes that Plaintiff alleges that “[u]pon verification of the product defects, Plaintiff 
will move to convert this action into a class action” and that counsel for Plaintiff alludes to “all 
similarly situated consumers” in his brief opposition. However, no class allegations are pled in 
the FAC and there is no pending motion for leave to amend to allege class allegations. 

Request for Judicial Notice 

Chamberlain requests that this Court take judicial notice of Plaintiff’s FAC Complaint. The Court 
need not take judicial notice of pleadings in its own file. The Request is denied. 

Factual Background 

Plaintiff purchased a Craftsman wireless keyless entry pad on July 1, 2016. FAC at ¶ 8. Within 
60 days after purchase, Plaintiff learned that the keypad was defective in that it was capable of 
activating the garage door motor at his home through the entry of any four random numbers. Id. 
at ¶ 10. He exchanged the product, but the new product exhibited the same behavior. Id. at 
¶ 11. Plaintiff filed this action on July 8, 2016 against Sears. Chamberlain is the actual 
manufacturer of the keypad. Id. at ¶ 13. The FAC filed January 11, 2019 reflects a facial doe 
amendment substituting Chamberlain for Doe No. 1.  

Analysis 

As a threshold matter, uncertainty is a disfavored ground for demurring to a complaint. See, 
e.g., Khoury v. Maly’s of California (1993) 14 Cal.App.4th 612, 616; 1 Weil & Brown, Civil 
Procedure Before Trial (The Rutter Group 2011) § 7:84, p. 7-39. A demurrer for uncertainty 
generally will be sustained only when the complaint is such that the defendant cannot even 
determine what it must respond to. Williams v. Beechnut Nutrition Corp. (1986) 185 Cal.App.3d 
135, 139. The Court declines to sustain the Demurrer to the Complaint on the grounds 
of uncertainty. 
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 Product Liability (First Cause of Action) 

To state a claim for product liability, Plaintiff must allege that he was harmed by a product 
manufactured by Defendant that contained a manufacturing defect or was defectively designed 
or did not include sufficient instructions or warning of potential safety hazards. CACI 1200.  

Defendant argues that Plaintiff’s cause of action for product liability fails because he has not 
alleged damage. It is true that Plaintiff’s FAC fails to allege any harm. As a consequence, the 
Court sustains the demurrer to the first cause of action with leave to amend.  

Although the Court does not reach the issue of whether Plaintiff has stated a claim for design 
defect, manufacturing defect, or failure to warn, Plaintiff is encouraged to be specific in any 
amendment to the FAC with respect to this cause of action as lack of specificity may be fatal to 
his claim. 

Breach of Express and Implied Warranty (Second Cause of Action) 

Pursuant to California Uniform Commercial Code section 2313, express warranties are 
created by: 

(a) Any affirmation of fact or promise made by the seller to the buyer which 
relates to the goods and becomes part of the basis of the bargain creates an 
express warranty that the goods shall conform to the affirmation or promise. 

(b) Any description of the goods which is made part of the basis of the bargain 
creates an express warranty that the goods shall conform to the description. 

(c) Any sample or model which is made part of the basis of the bargain creates 
an express warranty that the whole of the goods shall conform to the sample or 
model. 

Defendant argues as a threshold issue that the FAC fails to plead facts that meet the statutory 
rules governing creation of express warranties. Plaintiff alleges that “[t]he subject product and 
the Sears brand motor referenced above came with written express warranties, and had 
warranties implied at law.” FAC at ¶ 27. There is no detail regarding the basis for Plaintiff’s 
express warranty claim. The absence of detail regarding what, if any, statements form the basis 
for Plaintiff’s express warranty claim is fatal to this cause of action.  

With respect to implied warranty, the essential factual elements are that (1) Plaintiff bought a 
wireless keypad manufactured by Defendant; (2) that at the time of purchase, Defendant was 
in the business of manufacturing wireless keypads; and that (3) the wireless keypad was either 
not of the same quality of those generally acceptable in the trade, was not fit for the ordinary 
purposes for which wireless keypads are used, was not adequately contained, packaged, 
and labeled, or did not measure up to the promises or facts stated on the container or label. 
CACI 3210.  

Plaintiff alleges that Chamberlain is the manufacturer of the wireless keypad at issue (FAC at 
¶ 13) and that the product at issue “is a keypad typically mounted outside of a garage door and 
is intended to activate various garage door motors and open garage doors when the appropriate 
security code is entered.” FAC at ¶ 8. In contrast, the keypad Plaintiff purchased, manufactured 
by Defendant, “was capable of activating the garage door motor at his home merely by entry of 
any four numbers, randomly.” FAC at ¶ 10. This would appear to be sufficient to state a claim for 
breach of implied warranty. 
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Defendant’s Demurrer to the cause of action for express warranty is sustained, with leave to 
amend. Defendant’s Demurrer to Plaintiff’s cause of action for implied warranty is overruled. 

 Punitive Damages 

Although not in a separately noticed motion, Defendant requests that the court strike Plaintiff’s 
request for punitive damages. 

Under Civil Code § 3294 “Punitive damages are only appropriate “where it is proven by clear 
and convincing evidence that the defendant has been guilty of oppression, fraud, or malice.” 
Civ. Code § 3294(a). “‘Malice’ means conduct which is intended by the defendant to cause 
injury to the plaintiff or despicable conduct which is carried on by the defendant with a willful and 
conscious disregard of the rights or safety of others.”  Id. at subd. (c)(1). “‘Oppression’ means 
despicable conduct that subjects a person to cruel and unjust hardship in conscious disregard of 
that person’s rights.” Id. at subd. (c)(2). 

California has a heightened pleading standard for punitive damages. See, e.g., Flyer’s Body 
Shop Profit Sharing Plan v. Ticor Title Ins. Co. (1987) 185 Cal.App.3d 1149, 1154. The FAC 
does not meet this standard. 

Defendant’s request to strike Plaintiff’s punitive damages is granted, with leave to amend. 

 

  

 3.  TIME:  9:00   CASE#: MSC16-01445 
CASE NAME: COAST NATIONAL INSURANCE VS.  JENIEYAH NOLEN 
HEARING ON MOTION FOR ORDER COMPELLING RESPONSES TO FORM INTERROGS. 
FILED BY COAST NATIONAL INSURANCE COMPANY 
* TENTATIVE RULING: * 
 
Plaintiff’s unopposed motion to compel is denied without prejudice.  Plaintiff served the motion 
on the defendant’s prior street address rather than her updated P.O. Box address. 

 

  

 4.  TIME:  9:00   CASE#: MSC17-00570 
CASE NAME: DE LA CRUZ VS. HCR MANORCARE 
HEARING ON MOTION TO COMPEL PRODUCTION OF DOCUMENTS & PRIVILEGE LOG 
FILED BY VERONICA DE LA CRUZ, et al. 
* TENTATIVE RULING: * 
 
Plaintiff’s motion to compel is denied without prejudice due the parties’ failure to utilize the 
court’s required Discovery Facilitator Program.  If the parties still have disputes outstanding after 
participating in the program, plaintiff may refile the motion. 
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 5.  TIME:  9:00   CASE#: MSC17-01417 
CASE NAME: GREGORY DI LORETO VS. CHASE MANHATTAN 
HEARING ON MOTION TO CLARIFY BOND PAYMENT 
FILED BY THERESA A. DI LORETO 
* TENTATIVE RULING: * 
 
Parties to appear. 

 

  

 6.  TIME:  9:00   CASE#: MSC17-01476 
CASE NAME: SHAHABI VS. HARBOR GATE 
HEARING ON DEMURRER TO 3rd Amended COMPLAINT 
FILED BY STARBUCKS CORPORATION 
* TENTATIVE RULING: * 
 
Sustained with leave to amend.  Any amended pleading shall be filed by May 8, 2019.   

 

See the ruling on the fifth cause of action in line 17.  Ordinarily, the Court would continue this 

demurrer since Starbucks did not meet and confer in person or by phone as required by statute.  

(Code Civ. Proc. § 430.41 subd. (a).)   But the defect in the fifth cause of action applies equally 

to Starbucks, plaintiff has been given leave to amend, and it would be inefficient to proceed on 

two tracks.  Before filing any future demurrer, Starbucks must attempt a teleconference or in-

person meeting and attest to those efforts in a declaration. 

 

  

 7.  TIME:  9:00   CASE#: MSC18-00867 
CASE NAME: HOSKINS VS. RODGERS LAND 
HEARING ON MOTION TO CONSOLIDATE ACTIONS  (P19-00217) 
FILED BY LEANNE RODGERS HOSKINS, et al. 
* TENTATIVE RULING: * 
 
Plaintiffs’ motion to consolidate actions is denied without prejudice.  

Code of Civil Procedure section 1048(a) gives the Court discretion to order a joint hearing or 

trial of any or all matters at issue in two actions when those actions involves common questions 

of law or fact. “Consolidation is not a matter of right; it rests solely within the sound discretion of 

the trial judge, and his decision to consolidate, or his refusal to do so, will not be reviewed 

except upon a clear showing of abuse of discretion. [Citation.]” (Fisher v. Nash Bldg. Co. (1952) 

113 Cal.App.2d 397, 402.) 

The Court is not convinced that consolidation is appropriate at this time. After the pleadings are 

settled, however, the parties may re-raise this issue by noticed motion.  

The Court also notes that the present motion could not be granted because the motion did not 

comply with the California Rules of Court. The notice of motion was not filed in the probate 
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action as required by Rule 3.350(a)(1)(c). In addition, Rule 3.350 (a)(2)(B) requires that all 

attorneys of records and unrepresented parties be served with the motion to consolidate. The 

proof of service for this motion states that all parties (including the unrepresented individuals in 

the probate action) were personally served at 4pm on the same day by the undersigned. It is not 

possible for one person to personally serve everyone in this case at the same time since the 

unrepresented individuals are located in four different counties in this state and one individual is 

located in Alabama.  

Plaintiffs’ request for judicial notice of the petition in case no. MSP19-00217, In the Matter of the 

Rodgers Family Trust of 1988, is granted. Plaintiffs’ request for judicial notice of the Second 

Amended Complaint in this case is denied as unnecessary.  

 

  

 8.  TIME:  9:00   CASE#: MSC18-01497 
CASE NAME: KAHANGI VS. HASSAN 
HEARING ON MOTION TO COMPEL RESPONSES TO FORM INTERROGATORIES 
FILED BY SAIID KAHANGI 
* TENTATIVE RULING: * 
 
Plaintiff’s unopposed motion to compel responses is denied without prejudice.  Plaintiff failed to 
include the actual discovery requests and corresponding proofs of service.  Plaintiff also failed to 
serve the motion on the address defendant provided with his answer.  If plaintiff served the 
discovery on the incorrect address, the discovery may have to be re-served. 

 

  

 9.  TIME:  9:00   CASE#: MSC18-01497 
CASE NAME: KAHANGI VS. HASSAN 
HEARING ON MOTION TO DEEM MATTERS ADMITTED 
FILED BY SAIID KAHANGI 
* TENTATIVE RULING: * 
 
Plaintiff’s unopposed motion to deem the RFA’s admitted is denied without prejudice. Plaintiff 
failed to include the actual requests for admission and corresponding proof of service. Plaintiff 
also failed to serve the motion on the address defendant provided with his answer. If plaintiff 
served the discovery on the incorrect address, the discovery may have to be re-served. 
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10.  TIME:  9:00   CASE#: MSC18-01697 
CASE NAME: NORWOOD VS. ECHEVERRIA 
HEARING ON MOTION TO BE RELIEVED AS COUNSEL 
FILED BY ROBERT NORWOOD 
* TENTATIVE RULING: * 
 
Unopposed motion for plaintiff’s attorney to be relieved as counsel is granted.  The court will 
sign the order provided. 

 

  

11.  TIME:  9:00   CASE#: MSC18-01991 
CASE NAME: HANSEN VS. BAY CITIES PAVING 
HEARING ON MOTION TO COMPEL ARBITRATION & STAY ACTION 
FILED BY BAY CITIES PAVING & GRADING, INC. 
* TENTATIVE RULING: * 
 
Bay Cities’ motion to compel arbitration is denied without prejudice and continued to a later 
date. Bay Cities failed to notify the other defendants of the motion.  The court will continue the 
matter to allow Bay Cities to notice all parties including re-noticing plaintiff at his new address. 
Bay Cities should submit a revised proof of service 5 days before the new hearing date.  
The hearing is continued to May 29, 2019 at 9:00 a.m. 

 

  

12.  TIME:  9:00   CASE#: MSC18-02595 
CASE NAME: HEAD VS. CORONA 
HEARING ON MOTION TO STRIKE ATTORNEY FEES FROM PLAINTIFF’S COMPLAINT 
FILED BY JOEL CORONA 
* TENTATIVE RULING: * 
 
Before the Court is a motion to strike attorneys’ fees (the “Motion”) filed by Defendant Joel 
Corona (“Defendant” or “Corona”). The Motion relates to the Complaint filed by Plaintiff George 
Head (“Plaintiff” or “Head”). Defendant moves pursuant to CCP § 435(b)(1) and § 436(a) on the 
grounds that Plaintiff’s request for attorney’s fees is improper because he does not allege facts 
sufficient to constitute a cause of action for violation of the Bane Act (which provides for 
attorneys’ fees). 

A motion to strike is not the proper vehicle to substantively challenge the allegations of a 
Complaint. The Court addresses Defendant’s substantive arguments with respect to Plaintiff’s 
Bane Act claim in Line 13, below. Because the Court sustains Defendant’s Demurrer to that 
claim with leave to amend, it denies the motion to strike, without prejudice. The unopposed 
request for judicial notice is also denied; correspondence between counsel is not the proper 
subject of judicial notice. 
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13.  TIME:  9:00   CASE#: MSC18-02595 
CASE NAME: HEAD VS. CORONA 
HEARING ON DEMURRER TO COMPLAINT 
FILED BY JOEL CORONA 
* TENTATIVE RULING: * 
 
Before the Court is a demurrer (the “Demurrer”) filed by Defendant Joel Corona (“Defendant” or 
“Corona”). The Demurrer relates to the Complaint filed by Plaintiff George Head (“Plaintiff” or 
“Head”). The Complaint alleges causes of action for (1) battery; (2) negligence per se; (3) 
negligence; and (4) violation of the California Bane Act. Defendant demurs only to the second 
and the fourth cause of action.  

For the following reasons, the Demurrer is sustained, with leave to amend. 

Request for Judicial Notice 

Defendant Requests judicial notice of correspondence between counsel for Plaintiff and counsel 
for Defendant. Plaintiff does not object to this Request. The Request is denied; the 
correspondence is not the proper subject of judicial notice. 

Brief Factual Background 

This case arises out of a single incident near the intersection of Olympic Boulevard and 
Pleasant Hill Road in Lafayette. Complaint at ¶ 10. Plaintiff Head and two of his friends were out 
bicycling and had paused at a roundabout waiting for traffic to pass. Id. at ¶¶ 9, 10. Defendant 
Corona approached from the rear on his bicycle and decided to pass Plaintiff’s group on the 
right; he pushed Plaintiff out of the way with his left arm and hand on Plaintiff’s right shoulder. Id. 
at ¶ 11. 

Defendant sped ahead of Plaintiff, Plaintiff called out to him to stop, and Defendant then pulled 
onto the sidewalk and dismounted from his bicycle. Complaint at ¶¶ 12, 13. Plaintiff caught up to 
him, dismounted from his bike, and confronted Defendant. Id. at ¶ 14. Defendant abruptly 
punched Plaintiff directly in the mouth, damaging Plaintiff’s implanted front teeth and an 
adjacent live and viable tooth. Id. at ¶¶ 14, 15.  

Analysis 

 Negligence Per Se (Second Cause of Action) 

Negligence per se is an evidentiary doctrine codified at Evid. Code § 669. It creates a 
presumption of negligence if four elements are established: (1) the defendant violated a statute, 
ordinance, or regulation of a public entity; (2) the violation proximately caused death or injury to 
person or property; (3) the death or injury resulted from an occurrence the nature of which the 
statute, ordinance, or regulation was designed to prevent; and (4) the person suffering the death 
or the injury to his person or property was one of the class of persons for whose protection the 
statute, ordinance, or regulation was adopted. Spates v. Dameron Hospital Assn. (2003) 114 
Cal.App.4th 208, 218. 

Here, Plaintiff alleges an underlying statutory violation to California Vehicle Code § 21202 
regarding operation of bicycle on a roadway. Defendant argues that the Complaint does not 
plead a violation of this statute because “[t]he statute says that bicyclists must remain as close 
as possible to the right except when passing another bicycle proceeding in the same direction. 
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The statute does not state that the bicyclist must pass another bicyclist on the left.” Demurrer at 
3:10-13. 

Vehicle Code § 21202 reads in part that “[a]ny person operating a bicycle upon a roadway at a 
speed less than the normal speed of traffic moving in the same direction at that time shall ride 
as close as practicable to the right-hand curb or edge of the roadway except … [w]hen 
overtaking and passing another bicycle or vehicle proceeding in the same direction.” Vehicle 
Code § 21202(a)(1). Plaintiff alleges that Defendant violated this statute “by passing Plaintiff 
Head and his friends to their right.”  

Defendant is correct that Vehicle Code § 21202 does not explicitly prohibit passing on the right. 
In Opposition, Plaintiff argues that Defendant violated § 21755 of the Vehicle Code when he 
forcibly pushed Plaintiff which states that “[t]he driver of a vehicle may overtake and pass 
another vehicle upon the right only under conditions permitting that movement in safety.” This 
latter statute is not pled in the Complaint. Neither is Penal Code § 242, which defines battery. 
The sole statutory basis for Plaintiff’s negligence per se claim pled in his complaint is Vehicle 
Code § 21202, which does not prohibit passing on the right. Even if the statute could be 
interpreted in that manner, Plaintiff does not allege that his injuries were sustained as a result of 
passing on the right, which is an essential element of negligence per se. 

The Demurrer to this cause of action is sustained, with leave to amend. 

Bane Act (Fourth Cause of Action) 

The Bane Act is an anti-hate crime statute that provides for a personal cause of action for the 
victim of a hate crime. Specifically, the Bane Act provides a civil cause of action against anyone 
who “interferes by threat, intimidation, or coercion, or attempts to interfere by threat, intimidation, 
or coercion, with the exercise or enjoyment by any individual or individuals of rights secured by 
the Constitution or laws of the United States, or of the rights secured by the Constitution or laws 
of this state.” Civil Code § 52.1(a), (b). 

The Bane Act must be read in conjunction with Civil Code § 51.7. To state a cause of action 
under § 52.1, there must be violence or intimidation by threat of violence, and the violence or 
threatened violence must be due to plaintiff’s membership in one of specified classifications set 
forth in Civil Code § 51.7 or groups similarly protected by the constitution or a statute from hate 
crimes. See Cabesuela v. Browning-Ferris Indus. (1998) 68 Cal.App.4th 101, 111. 

The statutory language does not require a plaintiff to allege the defendant acted with 
discriminatory animus or intent based upon the plaintiff’s membership in a protected class of 
persons. Shoyoye v. County of Los Angeles (2012) 203 Cal.App.4th 947, 955-56. A defendant is 
liable if he or she interfered with or attempted to interfere with the plaintiff’s constitutional rights 
by the requisite threats, intimidation, or coercion. Id. at 956. 

The elements of a cause of action under the Bane Act are stated in CACI no. 3066: (1) that 
Defendant acted violently against Plaintiff to prevent him from exercising a statutory or 
constitutional right; (2) that Plaintiff was harmed; and (3) that Defendant’s conduct was a 
substantial factor in causing Plaintiff’s harm. 

The Complaint alleges that Plaintiff suffers from “a number of disabling medical and/or 
psychological conditions including diabetes and chronic depression[.]” Complaint at ¶ 5. 

Here, plaintiff alleges that “Defendant Corona deliberately attempted to and did interfere with the 
right of a disabled person, Plaintiff Head, to freely use a public street to ride his bicycle in 
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compliance with law and without being physically interfered with or subjected to unwelcome and 
offensive touching by a stranger apparently unable or unwilling to be patient and share the road 
with other less athletic and disabled riders.” Complaint at ¶ 50. The Complaint specifically 
identifies Civil Code § 54(a) as the source of Plaintiff’s right “to the full and free use of the 
streets, highways, sidewalks, walkways, public buildings, medical facilities, including hospitals, 
clinics, and physicians’ offices, public facilities, and other public places.” Complaint at ¶ 49.  

Civil Code § 54(a) explicitly references the definition of “disability” and “medical condition” in 
Gov. Code § 12926. Plaintiff provides authority that suggests that diabetes may constitute a 
disability under both the ADA and FEHA. See Opp. at 5:23-28 (citing to Rohr v. Salt River 
Project Agric. Improvement & Power Dist. (9th Cir. 2009) 555 F.3d 858 and Gonsalves v. J.F. 
Fredericks Tool Co., Inc. (D. Conn. 1997) 964 F.Supp. 616, 621). Furthermore, Plaintiff argues, 
citing to Gaul v. AT&T, Inc. (D.N.J. 1997) 955 F.Supp. 346, 350, depression qualifies as a 
disability under federal and state law. 

Defendant does not meaningfully dispute this authority on reply. Instead, Defendant argues that 
the Complaint fails to allege “an applicable Constitutional or statutory right which Mr. Corona 
interfered with by threat, intimidation, or coercion.” Reply at 4:1-3. Defendant argues that Civil 
Code § 54 “clearly relates to the construction and accessibility of public facilities, and does not 
apply to a person interfering with another person’s use of a street or public facility.” Reply at 
4:10-11.  

The California Disabled Persons Act, CC § 54 et seq., establishes protections for persons with 
disabilities. See Munson v. Del Taco, Inc. (2009) 46 Cal.4th 661, 674. The substantive 
protections set forth in section 54 impose a broad prohibition against discrimination, stating: 
“Individuals with disabilities or medical conditions have the same right as the general public to 
the full and free use of the streets, highways, sidewalks, walkways, public buildings, medical 
facilities, including hospitals, clinics, and physicians’ offices, public facilities, and other public 
places.” CC § 54(a). Section 54 incorporates the ADA’s protections against discrimination. CC 
§ 54(c). 

Civil Code § 54 would appear to be primarily directed toward building standards and 
accessibility. Historically, section 54 (and 54.1) have been construed to mean that “all physically 
handicapped are entitled to the same right as the able-bodied to full and free use of public 
places,” requiring operators of such public facilities and accommodations to “‘open [their] doors 
on an equal basis to all that can avail themselves of the facilities without violation of other valid 
laws and regulations.’” People ex rel. Deukmejian v. CHE, Inc. (1983) 150 Cal.App. 123, 133 
(quoting Marsh v. Edwards Theatres Circuit, Inc. (1976) 64 Cal.App.3d 881, 892. “The 
underlying legislative intent of these statutory schemes is to require affirmative conduct so as to 
guarantee access to the physically handicapped upon construction of new facilities or with the 
repair and alteration of existing facilities.” Deukmejian, supra, at 133. The Court is not aware of 
any case where an individual plaintiff stated a claim for violation of this section based on the 
tortious conduct of another; instead the case law the Court is familiar with is directed nearly 
exclusively to access barriers to public facilities. The Court is inclined to agree with Defendant 
that alleged violation of this statute cannot support a Bane Act claim.  

Furthermore, even assuming arguendo that Civil Code § 54 gives Plaintiff a private right of 
action against an individual for use of public streets, notably absent from the Complaint are 
allegations that Defendant engaged in the requisite coercion, intimidation, or threats necessary 
to a Bane Act claim. While Defendant tacitly admits that Plaintiff has stated a claim for battery, 
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there is no allegation that Defendant’s conduct was intended to interfere with Plaintiff’s free and 
full use of the street. 

The Demurrer to the fourth cause of action is sustained, with leave to amend. 

 

  

14.  TIME:  9:00   CASE#: MSN18-2205 
CASE NAME: ESPINOZA VS. PONCE 
HEARING ON MOTION TO VACATE ORDER GRANTING EX PARTE APP. RE BOND 
FILED BY JOSE LUIS URIBE ESPINOZA 
* TENTATIVE RULING: * 
 
Motion to vacate the order granting plaintiff’s ex parte application for relief from the bond is 
granted in part.  Defendant’s request to dismiss plaintiff’s appeal is denied given that defendant 
provided no legal or factual support for the request. 
 
The court agrees to vacate the order concerning the bond because it appears notice was not 
actually given due to a computer error.  Plaintiff properly attempted to notice defendant’s then 
attorney of record via email.  Prior counsel was out on an extended leave and attests that her 
email should have sent a particular out of office reply.  Plaintiff’s counsel attests that she never 
received such a reply.  
 
Given the problems with notice, the court vacates the order and sets the bond hearing for 
May 29, 2019 at 9:00 a.m.  The court will consider plaintiff’s ex parte papers as the moving 
papers and defendant’s current moving papers as the opposition.  Plaintiff is directed to file 
a reply brief no later than May 20, 2019. The trial date is vacated and will be reset at the 
bond hearing. 

 

  

15.  TIME:  9:00   CASE#: MSN18-2214 
CASE NAME: MacMASTER VS. TWA 
HEARING ON DEMURRER TO 1st Amended PETITION 
FILED BY DAVID TWA, et al. 
* TENTATIVE RULING: * 
 

The court issues the following tentative ruling now so that petitioner will have more time 
to consider any amendments he may wish to make.  However, petitioner need not call to contest 
the tentative ruling until between 1:30 and 4:00 p.m. on May 14, 2019.  If the tentative ruling 
is contested, oral argument will take place on May 15, 2019 at 9 a.m. in Department 21.  
In the meantime, the court encourages the parties to work together to narrow the issues and 
limit the length of the complaint.  The parties should meet and confer to reach agreement, 
if possible, on which officials must be named in any amended petition and which need not be 
and to reach agreement regarding whether the County may or must be named.  Following is the 
tentative ruling: 

 
Respondents’ general and special demurrers are sustained, with leave to amend.  Any 

amended petition shall be filed and served on or before May 29, 2019.  Petitioner may amend 



CONTRA COSTA SUPERIOR COURT 
MARTINEZ, CALIFORNIA 

DEPARTMENT:   21 
HEARING DATE:   04/24/19 

 

- 11 - 

both the causes of action currently stated and also amend to allege events subsequent to the 
date that the petition was first filed and causes of action based on those events, even though 
those facts and causes of action might more properly be alleged in a supplemental petition 
rather than an amended petition.  (See CCP § 464.)   

 
The court has some doubt whether petitioner can legally claim he had discrete 

employments with the County rather than one continuous employment involving different 
positions at different times.  (See Petition, ¶ 55 (“At all times . . . Petitioner was an employee of 
the County”), ¶ 56 (“The County hired Petitioner as a Deputy District Attorney in December 
1987; it has employed him as a prosecutor continuously since then”)  ¶ 59 (“After [the County] 
hired Petitioner to work in December, 1987 . . . petitioner remained in the County’s employ . . 
.until the present”); ¶ 67 (“The County continues to employ Petitioner . . .”). 

 
However, the court is not deciding that legal issue now or whether that issue can be 

resolved at the pleadings stage or only at summary judgment or trial. 
 

Should petitioner choose to amend, he is directed to considerably shorten his 
pleading.  A petition must contain “A statement of the facts constituting the cause of action, 
in ordinary and concise language.”  (See CCP § 425.10 (a))(1).)   Pleadings must allege 
ultimate rather than evidentiary facts.  (Logan v. Southern Cal. Rapid Transit Dist. (1982) 
136 Cal. App. 3d 116, 126.) 

 
In essence, petitioner’s claim is that when he left the position of Chief Assistant District 

Attorney on December 1, 2017, he was entitled to be compensated for his unused vacation at 
the rate he was earning when he held the position of Chief Assistant District Attorney.  
(FAP, ¶ 68.)  That claim can be stated in far fewer than 161 pages and 488 numbered 
paragraphs.  (For instance, the material in paragraphs 9-47 can be considerably condensed).   

 
Further, in any amended petition, petitioner shall separate his legal theories into 

separate counts or causes of action, so respondents and the court will know which legal 
theories petitioner is pursuing and the validity of those theories can be tested on demurrer or 
motion for summary adjudication.  

 

  

16.  TIME:  9:00   CASE#: MSP19-00217 
CASE NAME: MATTER OF THE RODGERS FAMILY TRUST 
SPECIAL SET HEARING ON: C18-00867 SET BY PLAINTIFFS 
* TENTATIVE RULING: * 
 
See line 7. 
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17.  TIME:  9:01   CASE#: MSC15-01701 
CASE NAME: REED VS. SCHULER 
HEARING ON MOTION TO REOPEN DISCOVERY 
FILED BY MARLENE SCHULER, HERB SCHULER 
* TENTATIVE RULING: * 
 
On December 12, 2018, the court stayed this action pending resolution of the criminal case 
against plaintiff.  A potentially dispositive motion in that case is set for the same morning as 
these civil motions.  Trial in the criminal matter is presently set for July 15, 2019. 
 
The court continues these matters to May 15, 2017.  The court will consider the motions on that 
date provided the criminal case has been dismissed.  If the criminal case remains active, the 
court will provide a later date to follow the criminal trial. 

 

 

18.  TIME:  9:01   CASE#: MSC15-01701 
CASE NAME: REED VS. SCHULER 
HEARING ON MOTION TO REINSTATE JURY 
FILED BY HERB SCHULER, MARLENE SCHULER 
* TENTATIVE RULING: 
 
See Line 17. 

 

 

19.  TIME:  9:01   CASE#: MSC15-01701 
CASE NAME: REED VS. SCHULER 
SPECIAL SET HEARING ON: TRIAL RESETTING CONFERENCE 
SET BY DEPT. 9 PER MINUTES OF 12/12/18 
* TENTATIVE RULING: * 
 
See Line 17. 
 

 

20.  TIME:  9:01   CASE#: MSC17-01476 
CASE NAME: SHAHABI VS HARBOR GATE 
HEARING ON DEMURRER TO 3rd Amended COMPLAINT of SHAHABI 
FILED BY HARBOR GATE PARTNERS, L.P., et al. 
* TENTATIVE RULING: * 
 
The demurrer to the first cause of action for fraud is sustained without leave to amend.  

The demurrers to the remaining causes of action are sustained with leave to amend.  

Any amended pleading shall be filed by May 8, 2019.  
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I. Background 
 

Plaintiff Shahabi was the owner of Café Pascal, a coffee and pastry shop at the Harbor Gate 

Shops shopping center.  Defendant Harbor Gate Partners, L.P. leased the space to Shahabi.  

Harbor Gate’s general partner is defendant Ronald Nahas. Defendant Crosspoint Realty 

Services, Inc., managed the shopping center; a director, D. Carter Hemming is also a 

defendant.  The original lease, dated November 4, 2011, was to expire January 6, 2015.   

Shahabi pleads that he requested exclusivity as part of the lease, meaning no other tenants 

would sell coffee or related items, as set forth in Exhibit G.   

 

Through a process beginning in 2010, the City of Richmond Development Agency (or, as 

specifically alleged, a successor agency) ultimately authorized construction of the “Officer 

Bradley A. Moody Underpass Project” (Moody Project).  Part of the Moody Project required 

closure of Marina Bay Parkway, a road that provided access to the shopping center.  Harbor 

Gate and Nahas knew of this project, but did not notify Shahabi of it when executing the lease in 

2011.  Shahabi contends that he first learned of the project in September, 2013, from the 

shopping center’s prior manager.  But he trusted Nahas and presumed that Nahas had not 

known about it at the time they entered into the lease. 

 

By September of 2013, Marina Bay Parkway was closed to traffic; it did not reopen until June, 

2015.  The limited access negatively impacted Shahabi’s business and his ability to renew the 

lease, as exercise of the option required his business to achieve $350,000 in gross sales.  

When Shahabi complained to Nahas, Nahas directed him to apply to the City for economic 

impact relief and also agreed to defer three months of rent until Shahabi received those funds. 

 

Though he has consistently pled that he learned “the truth about the Moody Project in 

September, 2013,” Shahabi has not been consistent as to when he first learned that Nahas 

knew of it in 2011.  In earlier versions of his complaint, he alleged obtaining that knowledge in 

August, 2014, when he and Nahas spoke concerning a second lease at the shopping center 

(discussed below).  (See First Amended Complaint, ¶ 32, and Second Amended Complaint, ¶ 

32.)  But now, Shahabi pleads that in August, 2014, an unidentified customer at his restaurant 

informed him that Nahas must have known of the Moody Project because the City’s practice 

was to hold events informing commercial owners of upcoming construction projects.  (Third 

Amended Complaint [TAC], ¶ 32.)  Following that conversation, Shahabi obtained documents 

from the City that had been disseminated to affected landowners in 2010.  (TAC, Exh. B.)  

 

In early 2014, Shahabi began negotiating with a chef to open a restaurant, the Marina Bay Grill, 

in a second leased space at the shopping center.  Nahas initially refused to speak with them, 

but on March 27, 2014, Shahabi entered into a written lease for the second premises for two 

years, with a reduced rent given ongoing construction. 

 

In September, 2014, Shahabi notified Hemming that he intended to renew the Café Pascal 

lease.  Hemming directed Shahabi to Tracy O’Neill, Crosspoint’s property manager.  Ms. 
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Hemming informed Shahabi that renewal could not occur until Shahabi paid back the deferred 

rent.  No one informed Shahabi that he was in default for not paying certain common area 

maintenance fees and he had not received maintenance charge computations. By December, 

Shahabi received the economic impact funds and paid the back rent.  But Shahabi never 

received a lease extension.  He remained a month-to-month tenant until ultimately evicted in an 

unlawful detainer action. 

 

Relative to his civil rights claim, Shahabi – who is Jewish – alleges that he put up certain 

Jewish/Israeli artwork.  Nahas, who is Lebanese, demanded it be removed.  This occurred 

around the time Shahabi was” establishing” Café Pascal, which suggests sometime shortly after 

2011.  Nahas also forbade Shahabi from hosting meetings among members of the Jewish 

community, though it is unclear when he made that demand.  

 

Finally, Shahabi claims that all defendants conspired to interfere with his attempts to sell his 

business assets and good will to Victor Herrera.  Crosspoint informed Herrera that it would lease 

him the restaurant premises for free.  After Shahabi and Herrera entered into a contract, an 

unidentified Crosspoint agent asked Herrera why Herrera was paying anything to Shahabi since 

Herrera was getting the property for free.  This agent persuaded Herrera to disavow the 

contract.  Further, defendants attempted to lease other commercial space to Starbucks and 

push Shahabi out of the property for lease violations, promising Starbucks the exclusivity that 

Shahabi had enjoyed as to coffee and related products.  Crosspoint and Hemming told 

Starbucks that Shahabi was in breach of his lease and would soon be out of the shopping 

center.  When forced out, Shahabi lost the goodwill and restaurant assets he intended to sell 

to Herrera. 

 

II.   Demurrer 
 

a. First Cause of Action – Fraud 
 

Defendants contend Shahabi knew of the Moody Project and its impact on road access to the 

shopping center when construction began in 2013, over three years before he filed on August 7, 

2017.  But Shahabi argues that he did not learn of defendants’ knowledge and failure to disclose 

the Moody Project – the basis of the fraud – until August of 2014. 

 

Fraud claims must be brought within three years of the date of discovery.  (Code Civ. Proc. § 

339.)  “Once the plaintiff has a suspicion of wrongdoing, and therefore an incentive to sue, she 

must decide whether to file suit or sit on her rights.”  (Jolly v. Eli Lilly & Co. (1988) 44 Cal.3d 

1103, 1111.)  The statute “begins to run when the plaintiff has reason to suspect an injury and 

some wrongful cause, unless the plaintiff pleads and proves that a reasonable investigation at 

that time would not have revealed a factual basis for that particular cause of action.”  (Fox v. 

Ethicon Endo-Surgery, Inc. (2005) 35 Cal.4th 797, 803; Code Civ. Proc. § 338, subd. (a); see E-

Fab, Inc. v. Accountants, Inc. Services (2007) 153 Cal.App.4th 1308, 1319.) 
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The Moody project commenced in 2013 with immediate impact on traffic to the shopping center.  

At that time, Shahabi’s harm had materialized.  Further, given that such substantial projects take 

planning and City approval, he had at least a reasonable suspicion that defendants knew, and 

did not disclose, the Moody Project at the time of lease execution in 2011.  But he did not 

inquire, and his alleged trust of Nahas is no excuse.  A reasonable investigation at the time the 

project started almost certainly would have disclosed defendants’ knowledge of the Moody 

Project and hence suppression of that fact during the lease negotiations.  Thus, the demurrer is 

sustained without leave to amend.  Should Shahabi challenge this ruling, he must explain at 

the hearing what allegations he can make in good faith to show why a reasonable inquiry would 

not have revealed defendants’ knowledge. 

 

b. Second Cause of Action – Breach of Contract 
 

Shahabi claims that defendants breached the lease by depriving him of quiet enjoyment and the 

right to renew.  But it is unclear from the allegation what these defendants did to breach the 

lease.  They did not build the Moody Project and were not responsible for “creating” the traffic 

situation.  Shahabi’s claim that defendants fraudulently induced him into a contract with a lease 

renewal that was effectively impossible to satisfy because of the Moody Project sounds in fraud, 

not breach of contract.  Thus, it has the same limitations problems.  

 

Shahabi argues in opposition that the civil rights violations are breaches of the covenant of quiet 

enjoyment.  He also contends that Exhibit G barred defendants from leasing to Starbucks.  The 

Court makes no ruling either way, because though he incorporates these earlier paragraphs into 

the breach of contract claim by reference, the only acts he alleges to breach the lease concern 

the Moody Project activities which defendants did not control.  So the demurrer is sustained 

with leave to amend for plaintiff to plead what acts by these defendants constituted breaches 

of the lease.   

 

c. Third Cause of Action – Unruh Civil Rights Act 
 

Sustained with leave to amend.  Shahabi concedes that this cause of action is uncertain as to: 

1) when Nahas asked that the artwork be removed and barred Shahabi from holding meetings; 

and 2) whether Shahabi in fact removed the artwork or refrained from holding meetings.  In 

opposition, Shahabi describes as “incorrect” any presumption that the conduct occurred before 

August, 2014.  (Opposition, p. 11, fn. 3.)  But as currently pled, Nahas’s demand – at least as to 

the artwork – appears likely to have occurred outside the statutory period.  (See Gatto v. County 

of Sonoma (2002) 98 Cal.App.4th 744, 759; see TAC, ¶ 40 [artwork put up in course of 

“establishing” Café Pascal].)    

 

d. Fourth Cause of Action - Breach of Covenant of Good Faith and Fair Dealing  
 

Sustained with leave to amend for the reasons stated in the breach of contract section.  

Plaintiff must allege what acts by these defendants constituted a breach of this covenant.  

These defendants did not oversee the Moody Project.   
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e. Fifth and Sixth Causes of Action – Intentional Interference Torts 
 

Shahabi alleges that all defendants interfered with his contract (fifth cause of action).  He 

alleges that Crosspoint alone interfered with his economic advantage (sixth cause of action).  

Both torts require a defendant who has knowledge of plaintiff’s relationship/contract with a third 

party to intentionally act to interfere in that relationship.   (Reeves v. Hanlon (2004) 33 Cal.4th 

1140, 1148 [elements of interference with contract]; Korea Supply Co. v. Lockheed Martin Corp. 

(2003) 29 Cal.4th 1134, 1153 [elements of interference with economic relationship].)  

 

The allegation that an unidentified Crosspoint agent specifically persuaded Herrera to disavow 

the contract with Shahabi might be sufficient to state an interference claim.  But absent is any 

allegation that the agent intended to interfere or acted on behalf of Crosspoint/Harbor Gate and 

its directors who themselves intended such interference.  Nor is intent reasonably inferred from 

the pleadings, which state a simple inquiry by the agent (essentially, “Why are you paying 

Shahabi when you’re getting the property for free?”) and then a conclusory allegation that this 

agent “persuaded” Herrera to disavow the contract.   

 

Shahabi is otherwise unclear as to what relationship each defendant interfered with.  Does he 

contend that Starbucks interfered with his economic relationship with Harbor Gate?  If so, he 

alleges no intentional, interfering act by Starbucks.  As pled, Crosspoint specifically told 

Starbucks that Shahabi’s lease was ending.  (TAC, ¶ 54.)  Assuming that representation was 

false when made to Starbucks, what relationship did Harbor Gate/Crosspoint intend to interfere 

with?  It might be Shahabi’s contract with Herrera, but it is unclear how statements to Starbucks 

could work such interference.  It cannot be the relationship that Harbor Gate/Crosspoint had 

with Shahabi himself or acts between them – e.g., Harbor Gate/Crosspoint disclaiming the 

agreement about deferred rent, denying the exercise of the renewal option, and failing to 

provide an accounting of common area fees.  The interference torts impose liability on strangers 

to the contract, not on the contracting parties themselves.  (See Korea Supply, supra.)   

 

Shahabi must clarify these allegations and properly allege intent.  The demurrer is sustained 
with leave to amend as to the fifth and sixth causes of action. 

 

 

 


